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INTRODUCTION

          In memorandum of opposition to the petition for writ of mandamus, Respondent overlooks 

two constitutional issues raised by Petitioner which are germane to this case. Minn. Const. Art. 12, 

section 2 gives local government units the power to refer approval of special legislation to the 

voters, and Minn. Const. Art. 12, section 4 enables local government units to be governed by a 

home rule charter.  The legislature made no attempt to repeal a provision of the Minneapolis City 

Charter that requires voter approval of use of City resources for a stadium in excess of ten million 

dollars. Therefore, the legislature exceeded its authority under the Minnesota Constitution by 

directing the Minneapolis City Council to approve the Vikings Stadium Act within a timeframe that 

did not allow for voter approval. Petitioner further alleges that the legislature incorrectly asserted 

that Minneapolis City Charter provisions requiring a referendum do not apply because local-option 

sales tax revenues are not local resources within the meaning of any law or charter provision. 

Petitioner's status as a voter and tax payer is sufficient to confer standing because the harm to his 



interests are reasonably connected to the failure of a public official to perform an action required by 

law and can be remedied by the performance of that action, and because Petitioner asserts that the 

cause of action is directly connected to an exercise of legislative power which exceeds Legislature's 

constitutional authority.   

STANDING

          Respondent challenges the standing of Petitioner to obtain mandamus relief, citing a 

generally applicable standard. However, in Minnesota Courts, a different standard applies when the 

plaintiff asserts that an action of public officials represents an unlawful exercise of the power to tax 

and spend. 

       Petitioner alleges that his interests are harmed by an action of the Minneapolis City Council 

which denies him the right to vote on the imposition of taxes and appropriation of local tax 

revenues for a professional sports facility under circumstances where the Minneapolis City Council 

is required by law to put a referendum on the ballot, and that a writ of mandamus commanding the 

City to put a referendum on the ballot to approve the use of city resources for a professional sports 

facility in the general election of 2013 is the only adequate remedy.  

       In the scheduling order, Doug Mann v. Minneapolis City Council, case no. 27-CV-13-13029 

dated July 16, 2013, District Court Judge Phillip D. Bush ordered that "Plaintiff shall serve the 

Minnesota Attorney General within 7 days of this order since Plaintiff is asserting that the 

Legislature exceeded its constitutional authority."

      Assertions by Petitioner which are germane to the issue of standing in this case: 

      1)  In the Vikings Stadium Act (Chapter 299 of the 2012 legislative session laws) the 

legislature exceeded its constitutional authority by forbidding the exercise of a power expressly 



granted to local governments under Article 12, section 2 of the Minnesota Constitution, which is 

the power to refer the approval of special legislation to the voters in a referendum.

      2) The legislature erred in its assertion that City of Minneapolis, local option sales tax revenues 

are not "City resources" within the meaning of the charter or any other law. As a consequence, the 

legislature's directive to the city council to not refer approval of the Vikings Stadium Act to voters 

in a referendum exceeded its constitutional authority not only under Article 12, section 2 for the 

reason given in the preceding paragraph, but also Article 12, section 4 of the Minnesota 

Constitution, which invests local governments with the power to adopt home rule charters that may 

require a referendum under specific circumstances. The Minneapolis City charter has two 

provisions that restrict the City's ability to incur debt and to use city resources to pay for a stadium / 

professional sports facility without voter approval.

      In Minnesota Courts, a plaintiff has standing to seek mandamus relief without showing greater 

harm to him than the public at large if the plaintiff alleges unlawful exercise of the power to tax and 

spend.  The issue of taxpayer standing is addressed in the following four paragraphs from OLSON 

v. STATE, No.A06-2324., December 18, 2007 - MN Court of Appeals: 

                         [W]hile the activities of governmental agencies engaged in public service ought not 

to be hindered merely because a citizen does not agree with the policy or discretion of 

those charged with the responsibility of executing the law, the right of a taxpayer to 

maintain an action in the courts to restrain the unlawful use of public funds cannot be 

denied. 

                         In contrast with standing rules in federal courts, it is generally recognized that a 

Minnesota taxpayer has a broader basis for standing than a litigant in federal court. Id. at 



570. As early as 1888, the Minnesota Supreme Court held that taxpayers may bring an 

action to compel county officers to perform their public duties. State ex rel. Currie v. 

Weld, 39 Minn. 426, 428, 40 N.W. 561, 562 (1888). In 1928, the Minnesota Supreme 

Court stated, “it is well settled that a taxpayer may, when the situation warrants, maintain 

an action to restrain unlawful disbursements of public moneys.” Oehler v. City of St. 

Paul, 174 Minn. 410, 417-18, 219 N.W. 760, 763 (1928).

                          The supreme court has also more recently reaffirmed the requirement that the party 

seeking to challenge legislative action on the basis of his status as a taxpayer must have 

more than just a disagreement with a discretionary decision. See In re Sandy Pappas 

Senate Comm., 488 N.W.2d 795, 798 (Minn.1992) (finding that a citizen did not have 

standing solely as a taxpayer to file a claim seeking judicial review of an election board's 

disposition of a campaign violation).

                          In Rukavina, we acknowledged that taxpayer status alone does not confer 

standing. 684 N.W.2d at 531. Simple “disagreement with policy or the exercise of 

discretion by those responsible for executing the law” does not supply the “unlawful 

disbursements” or “illegal action” of public funds required for standing to support a 

taxpayer challenge. Id. When the taxpayer's individual challenges to the state action “are 

based primarily on appellants' disagreement with policy or the exercise of discretion by 

those responsible for executing the law,” they are insufficient to confer standing. Id.

                 http://caselaw.findlaw.com/mn-court-of-appeals/1176440.html

      More restrictive criteria for determining taxpayer standing in the federal courts do not apply to 

actions that fall under the jurisdiction of the Minnesota Courts inasmuch as: "A state may grant 

http://www.facebook.com/l.php?u=http%3A%2F%2Fcaselaw.findlaw.com%2Fmn-court-of-appeals%2F1176440.html&h=vAQHjjvEY&s=1


greater rights to its citizens than are granted by the US Constitution; however, a State Constitution 

may not limit or take away rights granted or protected by the US Constitution." Kent Law School: 

Sources of law (lecture notes) top of page 2: http://www.kentlaw.edu/faculty/rbrill/classes/

BrillTortsF2009Eve/CoursePages/courseinfo/orient2hndout.pdf 

       However, even using the more restrictive criteria used by federal courts for determining 

taxpayer standing, Petitioner has met the burden of showing he has standing to seek mandamus 

relief. In Flast v. Cohen, 392 U.S. 83 (1968), the U.S. Supreme Court held that a taxpayer has 

standing to sue the government to prevent an unconstitutional use of taxpayer funds, and set forth a 

two part test to determine whether a plaintiff has standing to sue. First, by virtue only of his 

liability to pay taxes, "a taxpayer will be a proper party to allege the unconstitutionality only of 

exercises of congressional power under the taxing and spending clause of Art. I, § 8, of the 

Constitution." *479 Id., at 102, 88 S.Ct., at 1954. Second, the Court required the taxpayer to 

"show that the challenged enactment exceeds specific constitutional limitations upon the exercise of 

the taxing and spending power and not simply that the enactment is generally beyond the powers 

delegated to Congress by Art. I, § 8." Id., at 102-103, 88 S.Ct., at 1954."  

THE POWER OF THE LEGISLATURE TO REPEAL HOME RULE CHARTERS

       The question of whether the legislature has authority to repeal any provision of a home rule 

charter is purely academic because the Vikings Stadium Act involved no attempt to repeal any 

provisions of the Minneapolis City Charter. However, this issue will be examined here because it 

is raised in arguments advanced by Respondent. 

       The Vikings Stadium Act and Chapter 15, sections 9 and 13 of the Minneapolis City Charter 

deal with the use of City of Minneapolis, local-option sales tax revenues, and the issue of whether 

http://www.facebook.com/l.php?u=http%3A%2F%2Fwww.kentlaw.edu%2Ffaculty%2Frbrill%2Fclasses%2FBrillTortsF2009Eve%2FCoursePages%2Fcourseinfo%2Forient2hndout.pdf&h=SAQGbAjc3&s=1
http://www.facebook.com/l.php?u=http%3A%2F%2Fwww.kentlaw.edu%2Ffaculty%2Frbrill%2Fclasses%2FBrillTortsF2009Eve%2FCoursePages%2Fcourseinfo%2Forient2hndout.pdf&h=SAQGbAjc3&s=1


voter approval is required when city tax revenues are used to fund a stadium project. The City 

Attorney's office advances two basic arguments: 

        1) Chapter 15, sections 9 and 13 of the Minneapolis Charter provisions don't apply / are not 

triggered by the Vikings Stadium Act, because under the Act, the City of Minneapolis shall not 

issue bonds, and therefore shall incur no debt; and because the Vikings Stadium Act assigns 

control of local-option sale tax revenues to the state as needed to repay the City's share of State-

issued bonds and cover the City's share of other costs, City of Minneapolis, local-option sales tax 

revenues are deemed to not be city resources within the meaning of any law or charter provision.

         2) Even if, for the sake of argument, one grants that a Minneapolis Charter provision which 

requires a referendum is triggered by the Vikings Stadium Act, the legislature's intent was to over-

ride / circumvent it. After all, the legislature has the power to repeal local laws. Although the 

Viking Stadium Act does not expressly forbid a referendum on the use of these tax revenues to 

fund the stadium project, it does direct the City Council to approve the legislation. Moreover, as the 

lawyers representing the City Attorney point out in their brief, on page 9: "...The stadium 

legislation did not allow for approval by submitting the question to the voters for a referendum (nor 

was this even possible given the 30 day timeframe allowed by the legislation for local approval.)"

WHAT THE MINNESOTA CONSTITUTION SAYS 

                     Minnesota Constitution Article 12, section 2

                      Every law which upon its effective date applies to a single local government unit or 

to a group of such units in a single county or a number of contiguous counties is a 

special law and shall name the unit or, in the latter case, the counties to which it 

applies. The legislature may enact special laws relating to local government units, but 



a special law, unless otherwise provided by general law, shall become effective only 

after its approval by the affected unit expressed through the voters or the governing 

body and by such majority as the legislature may direct. Any special law may be 

modified or superseded by a later home rule charter or amendment applicable to the 

same local government unit, but this does not prevent the adoption of subsequent 

laws on the same subject. The legislature may repeal any existing special or local law, 

but shall not amend, extend or modify any of the same except as provided in this 

section.

      Please note that in the second sentence in the above paragraph, there is a coordinating 

conjunction - and - which separates two dependent clauses: A special law ". . . shall become 

effective only after its approval by the affected unit expressed through the voters or the governing 

body and by such a majority as the legislature may direct. . ." (emphasis added) If the "and" were 

deleted from that sentence, it would grant the legislature the right to determine both the method of 

approval and the majority required for approval. However, Article 12, section 2 as written does not 

invest the legislature with the right to determine whether approval of special legislation by the 

affected unit will be expressed through the voters or by the governing body. By directing the City 

Council to approve the Vikings Stadium Act and not giving it the option of referring approval to 

the voters in a referendum, the Legislature exceeded its authority under Minnesota Constitution 

Article 12, section 2.  

      The power of the Legislature to repeal provisions of local home rule charters is not without 

constitutional constraints, and one of those constraints is a grant of power by the Constitution to 

local government units to refer approval of special legislation to the voters in a 



referendum. Moreover, the legislature generally has the authority to preempt local laws without 

local approval by enactment of general legislation. 

                                   "Under Const. 1857 Art. 4 section 36 providing that any municipality may 

frame its own charter subject to and in harmony with the state constitution and laws 

and within general limits prescribed by legislature, but that the legislature has power 

to provide general laws which relate to city affairs and which are paramount to any 

provisions in such charters dealing with like subject matter, power given to citizens 

by virtue of home rule charters is subject to the paramount power of the legislature 

and may be superceded or abrogated whenever legislature sees fit to exercise power 

reserved to it. Western States Utilities Co. v. City of Waseca 1954, 252 Minn. 302, 

65 N.W.2d 255"

                                 "Minn. Const. [1857] art 4, section 36 specifically preserves the right in the 

legislature to provide general laws paramount to home rule charters. See State ex 

del. Smith v. City of International Falls, 132 Minn. 298, 156 N.W. 249; State ex 

del. Erickson v. Gram, 169 Minn. 69, 210 N.W. 616." Cited in  Monaghan v. 

Armatage, 15 N.W.2d 241

                                 "Pursuant to Const. 1857, Art. 4 section 36, the legislature could, by 

enactment of general laws, modify or withdraw any powers entrusted to a city with 

a home rule charter. Minneapolis St. Ry. Co. v. City of Minneapolis 1950, 229 

Minn. 502, 40 N.W. 2d 353 appeal dismissed 70 S.Ct. 574, 339 U.S. 907, 94 L.Ed 

335"

                                    "Legislature may repeal any special or local law, may amend any special or 



local law by general law, may repeal any part thereof by general law, but cannot 

repeal a special or local law in part by a special law. Op. Atty. Gen. [of MN], 375, 

Feb 24, 1933" Cited in Minnesota Statutes Annotated, Article 12, section 1, page 

387, bottom of the first column. 

CHARTER PROVISIONS REQUIRING A REFERENDUM DO APPLY

     Notwithstanding legislature's assertion to the contrary, Local-option sales tax revenues are "city 

resources" within the meaning of Minneapolis City Charter, Article 15, section 13

                "[Chapter 299 of the 2012 session laws] Article 3, section 4.  CHARTER 

LIMITATIONS, REQUIREMENTS NOT TO APPLY

                 Any amounts expended, indebtedness, or obligations incurred including, but not limited 

to, the issuance of bonds, or actions taken by the City under this act, are deemed not an 

expenditure or other use of city resources within the meaning of any law or charter 

provision. The city may excursive any of its powers under this act to spend, borrow, 

tax, or incur any form of indebtedness or other obligation for the improvement, 

including, but not limited to, acquisition, development, construction, or betterment of 

any public building, stadium, or other capital improvement project, without and regard to 

any charter limitation, requirement, or provision, including any referendum requirement. 

Any tax exemption established under this act shall be deemed not an expenditure or 

other use of city resources within the meaning of any charter provision."  

      If the Minneapolis Charter doesn't apply, approval of Article 3, Vikings Stadium Act by the 

City Council without referring it to the voters for approval would not conflict with the City Charter, 

nor would the legislature's directive to the City Council to disregard any Charter provision. 



However, the primary source of funding for the City's obligations are local-option sales tax 

revenues, which are clearly "city resources" within the meaning of the Minneapolis City Charter, 

Chapter 15, section 13, which states:

               Minneapolis City Charter, Chapter 15, section 13

               The City of Minneapolis, Minneapolis Community Development Agency, or any city 

department, agency, commission, or board, shall use no city resources over ten million 

dollars for the financing of professional sports facilities without the approval of a simple 

majority of the votes cast on the question, in  ballot question put to the public at the next 

regularly scheduled election. City resources are defined for this purpose as: Tax 

increment financing, bonds, loans, land purchase or procurement, land or site 

preparation, including necessary infrastructure such as roads, parking development, 

sewer and water, or other infrastructure development, general fund expenditures, sales 

tax or other taxes, deferred payments, interest-free or below market interest rate loans, 

the donation or below market value sale of any city resources or holdings or any other 

free or below cost city services. The ballot question shall not be put before the public in 

a special election, in order to prevent the costs associated with special elections 

[emphasis added].

       The assignment of local-option sales tax revenues by the City to the State of Minnesota under 

the Vikings Stadium Act will indeed place local sales tax revenues required to fund the City's share 

of the costs outside of the control of the City government, however there can be no reassignment of 

sales tax revenues by the City to another entity unless the City is entitled to control said revenues in 

the first place.  Although the State of Minnesota will issue bonds to cover the city's share of 



stadium construction costs, the city is responsible for the repayment of its share of those bonds. 

Local sales tax revenues necessary to cover the City's obligations to repay bonds issued by the 

State of Minnesota shall be credited to the City.   

           Below is an email message from Carol Becker, elected member of the Minneapolis Board of 

Estimate and Taxation, regarding the character of local sales taxes, posted on the Minneapolis 

Issues Forum, a public online forum:

From: Carol Becker

Subject: Re: [Mpls] Cancer growing around the Wilf Sports Palace

Date: July 24, 2013 7:27:23 AM CDT

To: mpls@forums.e-democracy.org

Tony Scallon wrote:

"1.       The Stadium Debt is state debt not Minneapolis debt.  This is extremely important. 

 Also, the sales tax is collected by the state and then dedicated as per law.  This may 

sound technical but in terms of debt and bonding very important."

                Not to quibble with Tony but the third sentence is incorrect.  Local-option sales 

taxes are exactly that, sales taxes enacted at the option of local government, per 297A.

99.  The state gives local units the ability [to impose them] but they are authorized at 

the option      of local governments.  It is clear that the tax is a local, not state tax.  As 

far as collection goes, the state collects the tax on behalf of the local unit of 

government. It doesn't have to be that way - in many states, the local unit of 

government collects its own tax just like it collects its own property taxes.  In 

Minnesota, it was set up to have the state collect the tax simply for the ease 

of administration.  There is a contract between the City and the State that lays out the 

provisions of this relationship - how the State will collect the tax on behalf of the 

City. I know because when I was the manager of the sales taxes for the City of 



Minneapolis, I made changes to that contract to have the State send the money faster, 

thereby increasing the amount of interest we as the City could earn.  Made the City 

about $100K a year by that change.  But that contract clearly specifies that the state 

is providing a service to the City by collecting the City's sales taxes.  Not that these 

are state revenues that the state is providing to the City.

               And it is correct, whoever issues debt owns the debt.  Debt issuance and funds 

to repay debt are two different questions and repayment funds can come from 

anyplace and any level of government.

Carol Becker

Longfellow

        In an information brief, "Local Sales Taxes in Minnesota," the Research Department, 

Minnesota House of Representatives, the following is written: 

                   Steps That a Local Government Must Follow to Impose a Local Sales Tax

                   In order to impose a local sales tax, a political subdivision must obtain legislative 

enactment of a special law authorizing it to do so by taking the following steps (in the 

order listed):

                   1. The governing body of political subdivision must pass a resolution proposing the 

tax stating (at least) the:

                         a. Proposed tax rate,

                        b. Amount of revenue to be raised and its intended uses, and 

                        c. Anticipated date that the tax will expire

                 2. The proposed tax, then, must be submitted to and passed by of the voters at a general 

election held  at least 90 days after the resolution was passed. The political 

subdivision may not expend money to advertise or promote the tax.

                 3. The political subdivision must request and the legislature must enact a special law 



authorizing imposition of the tax.

                 4. The political subdivision must pass an ordinance imposing the tax and notify the 

Commissioner of Revenue at least 90 days before the first day of the calendar quarter 

on which the tax is to be imposed.

                  Source: Page 2, House Research Department; Local Sales Taxes in Minnesota, updated 

January 2012 

     As of January 2012, voter approval was required in 17 of 23 currently imposed local sales 

taxes, with exceptions to the rule being the sales tax authorized by Duluth in 1973, by Minneapolis 

in 1986, by St. Paul in 1993, by Brainerd in 2006, and by Hennepin County in 2006. Voter 

approval was required for all 4 local sales taxes that were imposed but have expired, for 10 of 11 

authorized sales taxes that were never imposed,  and 3 of 4 local sales taxes authorized but not yet 

imposed. See: Tables 1 through 4, on pages 7 through 11, House Research Department, Local 

Sales Taxes in Minnesota. 

CONCLUSION

               For the foregoing reasons, the Petition for Writ of Mandamus should be, in all respected, 

granted.

                                                                             Respectfully submitted by

Dated: August 13, 2013                                       __________________
                                                                             Doug Mann
                                                                             Petitioner pro se
                                                                             3706 Logan Avenue North
                                                                             Minneapolis, MN 55412
                                                                             612 824-8800       


